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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
(See also Line 16.) 
 
The motion to compel attendance at a “person-most-knowledgeable” (PMK) deposition is 
unopposed (Gamerica being currently unable to appear in court for lack of an attorney).  It is 
granted.  Gamerica is ordered to provide one or more persons most knowledgeable, in 
response to the Amended Notice of Deposition served on June 14, 2017.  The PMK must 
appear at a date to be arranged, but no later than 30 days from October 20. 
 
The Court understands that the person identified by Gamerica’s prior counsel as the person 
most knowledgeable is said to be no longer under Gamerica’s control.  If Gamerica is not able to 
provide that person as a PMK, and plaintiff wishes to depose him, plaintiff will have to locate and 
serve him personally.  Gamerica’s prior counsel has stated that the only person now associated 
with Gamerica is a person with only second-hand knowledge of the relevant facts.  That, 
however, is not necessarily a bar to deposition.  Second-hand knowledge is discoverable, 
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whether or not it is admissible.  Moreover, plaintiff is entitled to depose the witness to test 
whether it is true that there he has no first-hand knowledge.  Plaintiff, however, may wish to 
consider whether it is really worthwhile to proceed under these circumstances.  Plaintiff should 
not necessarily assume that the Court will enter a default or similar relief if this order is not 
complied with in a manner satisfactory to plaintiff. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00710 
CASE NAME: CHOATE VS. ROSAS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AS TO 1st & 7th 
AFFIRMATIVE DEFENSES  /  FILED BY DONALD CHOATE 
* TENTATIVE RULING: * 
 
Plaintiff moves for summary adjudication as to the first and seventh affirmative defenses 

pleaded by defendant – plaintiff’s negligence, and assumption of risk.  The motion is denied. 

This motion requires little discussion.  This is a dog bite case.  Plaintiff’s arguments rest entirely 

on his assertion that he did not “provoke” the dog.  There are two fatal problems with that 

reasoning. 

First, it is apparently uncontested that plaintiff did in fact state to the Animal Control officer that 

he did provoke the dog.  Plaintiff seeks to explain that statement away in various ways, which 

the jury may or may not find convincing.  It can hardly be argued, however, that his explanations 

are so forceful that they can carry the question to the standard of certainty required for a 

summary adjudication motion.  Whether plaintiff admitted his provocation, and if so, whether he 

was telling the truth and what he meant by the statement, are fact issues for jury consideration.  

Evidence of his statement is alone sufficient to defeat summary adjudication.  It would be a rare 

case indeed where a party could win summary adjudication by testifying that his own prior 

admission was a fib. 

And second, plaintiff argues as if these were “affirmative defenses of provocation”, and nothing 

more.  But at least in general, provocation – itself a somewhat indefinite term – is not 

necessarily the only form in which a dog-bite victim may be determined to have acted 

negligently or assumed the risk.  Some of defendant’s discovery responses could arguably hem 

defendant in as to the scope of these defenses, but others – such as an interrogatory response 

incorporating the Animal Control report – are broader.  To win summary adjudication, plaintiff 

would have to establish (to a summary-adjudication standard) not only that he did not provoke 

the dog, but also that he was not negligent and did not assume a risk in any other way.  A jury 

might conclude that approaching an eating dog was an imprudent act, whether or not it 

amounted to “provocation”. 
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 3.  TIME:  9:00   CASE#: MSC16-01319 
CASE NAME: NG VS. NATIONSTAR 
HEARING ON MOTION FOR COURT ORDER AUTHORIZING DISTRIBUTION OF FUNDS 
FILED BY BARNEY NG 
* TENTATIVE RULING: * 
 
The parties have entered a stipulation resolving this motion.  The Court has signed it. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01319 
CASE NAME: NG VS. NATIONSTAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall acceptable).  The Court is unsure what, if anything, remains 
at issue in the case. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01489 
CASE NAME: LIGHTFOOT VS. PIERCE CHIROPRACTIC 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY PIERCE CHIROPRACTIC GROUP, INC. 
* TENTATIVE RULING: * 
 

Defendant’s motion for leave to file a first amended answer is granted. Defendant shall 

file and serve its amended answer by October 24, 2017. Appearances are required to discuss 

whether the trial date should be continued, and if so to select a new trial date.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]….” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) However, leave to amend can be denied where there is 

“‘inexcusable delay and probable prejudice to the opposing party’… [Citation].” (Id.; see also 

Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there 

is unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment”).) 

Here defendant is seeking leave to amend its answer to add an after-acquired evidence 

affirmative defense. This defense is based on the plaintiff taking home payment logs, containing 

confidential patient information, without defendant’s knowledge. For this defense to apply, the 

defendant must be able to show that plaintiff would have been terminated for taking home the 

payment logs as matter of settled company policy if defendant had known of the misconduct. 

(Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833, 845-46.)  

Defendant admits that it was aware some time ago that plaintiff had taken some 

payment logs because plaintiff produced them in discovery on December 1, 2016. (Jibodh Decl. 
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¶ 5.) Defendant followed up on this matter by propounding special interrogatories asking how 

plaintiff come into possession of the payment logs. (Jibodh Decl. ¶ 8 & Ex. B.) In her response 

dated March 27, 2017, plaintiff stated it was her “practice to place the hard-copy payment logs in 

a drawer, and when the drawer became full, to scan the logs into the Eclipse program and keep 

the hard copies.” (Ex. B response to Interrogatory 42.) Plaintiff was then deposed on September 

28, 2017. (Jibodh Decl. ¶ 9 & Ex. C.) At her deposition, plaintiff testified that after she scanned 

the payment logs she took them home. (Jibodh Decl. Ex. C at 9:22-25.) Plaintiff explained that 

she was concerned that the balance sheets did not match the balance on the computer 

spreadsheets and the notations in the payment logs and she took the payment logs home to 

protect herself. (Jibodh Decl. ¶ 9 & Ex. C at 10-2-9.) Plaintiff also testified that she did not have 

her employer’s permission to take the payment logs home and had no reason to believe the 

employer was aware that she was taking the payment logs home. (Jibodh Decl. ¶ 9 & Ex. C at 

10:10-14.)  

Defendant’s attorney explains that although the attorneys were aware of plaintiff’s 

misconduct in December 2016, they were not fully aware of the extent of the misconduct until 

plaintiff’s deposition. (Jibodh Decl. ¶ 12.) In addition, the attorneys waited to schedule plaintiff’s 

deposition until after mediation in May 2017 and rescheduled plaintiff’s deposition once at 

plaintiff’s request. (Jibodh Decl. ¶ 15.) In opposition, plaintiff points out that her deposition was 

originally scheduled for September 19 and was rescheduled to September 28, which added only 

a short delay. 

Considering all these facts, the Court finds that defendant did not unreasonably delay in 

seeking leave to amend its answer. It was reasonable for defendant to wait until deposing 

plaintiff to determine if the after-acquired evidence defense was a matter it wanted to raise in 

this case. In addition, although there was some delay in deposing plaintiff after mediation, it was 

not unreasonable to wait to depose plaintiff until approximately two months before trial. 

Defendant might have been justified in adding this defense when first apprised that the logs had 

been taken home; but the Court cannot criticize defendant for exercising the caution of holding 

off on such an accusation before knowing more about its alleged factual basis. 

In addition, even if there were unreasonable delay, the Court will still give leave to 

amend unless the other side is prejudiced by the delay. (Magpali, 48 Cal.App.4th at 487; 

Kittredge Sports 213 Cal.App.3d at 1048.) Here, defendant seeks to add a new affirmative 

defense one month before trial. Magpali discussed the kind of prejudice that exists when adding 

a new claim to a lawsuit on the eve of trial. In Magpali, the court found that when preparing to 

defend certain claims the defendant had “not discovered or deposed many of the witnesses who 

would support the new allegations,” or marshalled certain evidence in opposition of the new 

allegations. (48 Cal.App.4th at 486-87.) Magpali went on to state that “[w]here the trial date is 

set, the jury is about to be impaneled, counsel, the parties, the trial court, and the witnesses 

have blocked the time, and the only way to avoid prejudice to the opposing party is to continue 

the trial date to allow further discovery, refusal of leave to amend cannot be an abuse of 

discretion.” (Id. at 488.) 
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Plaintiff argues that she will be prejudiced because she will need to conduct discovery 

and potentially hire forensic accounting experts. Thus, plaintiff argues that she will be prejudiced 

if discovery is not reopened. Plaintiff also argues that she will be prejudiced if discovery is 

reopened but the trial date does not change because plaintiff will have limited time to conduct 

the necessary discovery. Finally, plaintiff argues she will be prejudiced if the trial date is 

continued to allow time for the discovery.  

Plaintiff’s prejudice argument is not compelling. It is far from the type of prejudice 

discussed in Magpali. While it is possible that plaintiff will suffer some prejudice if she is not 

allowed to conduct discovery related to the after-acquired evidence defense, that prejudice is 

easily cured by reopening discovery related only to the after-acquired evidence defense. In 

addition, the Court is willing to grant a short trial continuance if it appears that the necessary 

discovery cannot be completed before trial. Thus, with these conditions, plaintiff will not be 

prejudiced by the amended answer.  

For the reasons stated above, the Court grants defendant’s motion. In addition, the Court 

orders that discovery be reopened on matters relevant to the after-acquired evidence defense. 

On all other matters, discovery remains closed. The Court strongly encourages the parties to 

discuss what discovery is needed before the hearing and timelines for that discovery and be 

ready to discuss any disputed matters at the hearing. The trial date shall remain on November 

17, 2017 unless otherwise ordered by the Court at the hearing on this motion.  

  

 6.  TIME:  9:00   CASE#: MSC16-01542 
CASE NAME: R & J CONSTRUCTION VS. ABADIR 
HEARING ON MOTION FOR ORDER DISMISSING ACTION AFTER DEM. SUSTAINED 
FILED BY PERRY ABADIR 
* TENTATIVE RULING: * 
 
The motion to dismiss the action is expressly unopposed, and is granted.  The Court notes that 
this could have been handled faster and more easily by stipulation.  Defendant may submit an 
appropriate form of judgment, and may seek costs in ordinary course. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-02460 
CASE NAME: PALMA VS. SABHLOK 
HEARING ON MOTION TO SET ASIDE DEFAULTS 
FILED BY A.K. SABHLOK 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside default is granted.  Defendant’s evidence convincingly 
demonstrates that plaintiff’s purported proof of service of summons showed “service” only at an 
address having no actual or apparent connection to defendant.  Indeed, it suggests that plaintiff 
(who has filed no response to this motion) may have acted in bad faith in filing the proof of 
service, and in obtaining a default on the strength of it. 
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Defendant may file an answer to the complaint by November 3, 2017.  The case is set for 
Case Management Conference on May 15, 2018, at 8:30 a.m. 
 
The Court also notes that defendant’s declaration does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules 
and comply with them as to any future filings.  Failure to do so may result in rejection or 
disregard of nonconforming papers.  Moreover, some of the exhibits are improperly attached to 
the declaration of defendant even though they are identified and attested to in the declaration 
of counsel. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00041 
CASE NAME: SAFAVI-RIGGS VS. CHAPMAN 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY PARVANEH SAFAVI-RIGGS 
* TENTATIVE RULING: * 
 
The Court intends to grant the motion for trial setting preference, which is unopposed.  The 
Court has also (on Thursday morning) received a stipulation requesting, among other things, 
that the mediation completion deadline be extended, to which the Court has no objection.  The 
parties should note, however, that the Court will also be setting an Issue Conference, with the 
intention of providing a settlement mentor in case the mediation is unsuccessful.  The Court 
usually aims to set such conferences far enough in advance of the trial date that the parties will 
not yet have incurred the full cost of trial preparation.  Given the February trial date requested, 
that may cause something of a calendar squeeze. 
 
The attorneys should appear (CourtCall acceptable) to discuss the status of the case and 
potential dates for trial and issue conference. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00329 
CASE NAME: CHAVEZ VS. COX 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY JULIA CHAVEZ, ANA MENDEZ DE ROMERO 
* TENTATIVE RULING: * 
 
The Court has been informed by telephone call that this motion has been resolved by 
agreement, although we have received no written confirmation. 
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10.  TIME:  9:00   CASE#: MSC17-00370 
CASE NAME: CLARK VS. WCCUSD 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY WCCUSD 
* TENTATIVE RULING: * 
 
The motion to set aside default was granted by stipulation at a CMC on October 16. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: JENNIFER K. TOY VS. EMMA CASTELL 
HEARING ON MOTION TO STRIKE 
FILED BY EMMA CARMEN CASTELLONDEPENA 
* TENTATIVE RULING: * 
 
(See also Line 17.) 
 
Defendant Castellondepena moves to strike the request for punitive damages in the prayer of 
the First Amended Complaint (FAC).  The motion is granted.  Plaintiff may have intended to 
seek punitive damages in connection with the fraud count, which should not be in the FAC at all.  
As for the negligence count, plaintiff has no allegations that would support punitive damages.  
Plaintiff has not filed any opposition, and has not requested any leave to amend in this respect. 
 
Castellondepena also moves to strike two particular allegations, namely FAC ¶¶ 27, 28, alleging 
that she is in the country illegally and obtained her driver’s license by unspecified fraudulent 
means.  The motion is granted.  These allegations are facially irrelevant and inflammatory.  
Plaintiff identifies no purported relevance. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00952 
CASE NAME: DIRECT CAPITAL VS. TRIPATHI 
HEARING ON MOTION TO SET ASIDE THE DEFAULT 
FILED BY MANOJ TRIPATHI 
* TENTATIVE RULING: * 
 
The Court has received a letter from defendant, dated August 30, which the clerk’s office has 
calendared as a motion for relief from default.  Treating it as such, the motion is denied.  It is 
not supported by a declaration establishing a statutory ground for granting such relief.  (See 
Code of Civil Procedure § 473(b).)  Also, the motion is not “accompanied by a copy of the 
answer or other pleading proposed to be filed” in this action.  (Id.) 
 
On a less technical level, the letter/motion contends that defendant’s Case Management 
Statement was intended as an answer to the complaint and should be treated as one.  The 
Case Management Statement, however, does not say anything suggesting that defendant has 
any kind of meritorious defense to plaintiff’s claims – only that defendant is short of funds and 
wants to negotiate something with plaintiff.  Defendant remains free to try to work something 
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out.  Lacking any assertion of any defense to the case, however, he has no grounds for relief 
from default.  

  

13.  TIME:  9:00   CASE#: MSC17-01062 
CASE NAME: EIDSON VS. SIMPSON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CHRISTOPHER PAPAIOANNOU 
* TENTATIVE RULING: * 
 

The demurrer of defendant Papaioannou is overruled in part and sustained in part 

with leave to amend.  Any amended complaint shall be filed and served on or before 

November 20, 2017.  The basis for this ruling is as follows. 

First Cause of Action, Negligent Trespass: 
 
The demurrer to this cause of action is sustained. 
 
This cause of action alleges that defendant Papaioannou owns real property adjacent to 

plaintiff’s and rents his property to defendants Dave and Debbie Simpson.  (Complaint, ¶ 1, 2.)  
The Simpsons have been harassing plaintiff, taking videotapes of him and threatening to get 
proof that plaintiff is lying about being disabled.  (¶ 7.)  The Simpsons own a number of vehicles.  
They have repeatedly encroached on plaintiff’s property with their vehicles, preventing him from 
accessing and enjoying his property.  (¶ 8, 14.)  Defendant Dave Simpson races up and down 
plaintiff’s fire lane at unsafe speeds.  (¶ 10).  These acts constitute trespass.  (¶ 17.)  Plaintiff 
has suffered direct physical damage to his property and other damages due to the acts of the 
Simpsons.  (¶ 15, 19.)  Defendant Papaioannou had knowledge of the acts of the Simpsons but 
negligently continued to lease/rent his property to them, thus approving, ratifying and 
participating in their conduct.  (¶ 5, 22.) 
 

The essence of the cause of action for trespass is an unauthorized entry onto the land of 
another.  (Martin Marietta Corp. v. Insurance Co. of North America (1995) 40 Cal.App.4th 1113, 
1132.)  “Trespass may be by personal intrusion of the wrongdoer or by his failure to leave; by 
throwing or placing something on the land; or by causing the entry of some other person.”  (Ibid. 
(internal quotations omitted; emphasis added).) 
 

The elements of a common law trespass are (1) the plaintiff's ownership or control of the 
property; (2) that the defendant intentionally, recklessly, or negligently entered plaintiff’s property 
or caused another person to do so; (3) lack of permission to enter the property, or acts in excess 
of the permission; (4) actual harm; and (5) the defendant's conduct as a substantial factor in 
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causing the harm.  (CACI 2000.) 
 
Papaioannou argues that plaintiff has failed to state a cause of action against him for 

negligently causing the Simpsons to enter plaintiff’s property because plaintiff alleges active 
conduct on the part of the Simpsons only, and Papaioannou is not liable for the conduct of the 
Simpsons through ratification because ratification applies only where one person purports to act 
as the agent of another.  Papaioannou also argues that plaintiff cannot rely on the “causing 
entry by another” language in CACI 2000 “because there is no factual basis for this allegation”; 
Papaioannou is “bound by the rules set forth in the Civil Code, and can only evict a tenant 
based on a material breach of the lease agreement.”  (Opening Memo. at 8:25-9:5.)   

 
Plaintiff argues that defendant Papaioannou can be liable for causing the trespass 

because defendant had the right and responsibility not to renew the tenancy of the Simpsons 
after knowledge of the conduct they directed towards plaintiff and can be liable for ratifying the 
conduct of the Simpsons. 

 
The court will address the ratification argument first.  Civil Code section 2339 provides, 

“A principal is responsible for no other wrongs committed by his agent than those mentioned in 
the last section, unless he has authorized or ratified them, even though they are committed 
while the agent is engaged in his service.”  In addition, CACI 3710 states that one of the 
elements necessary for ratification is that one person, “although not authorized to do so, 
purported to act on behalf” of another.  (CACI 3710, element 1.) 

 
Papaioannou cites authority to the effect that “the prevailing view is that there can be no 

ratification if the person who performed the unauthorized act did not at the time profess to be an 
agent.”  (Anderson v. Fay Improv. Co. (1955) 134 Cal.App.2d 738, 748.)  Plaintiff cites no 
authority suggesting that the concept of ratification applies to a landlord/tenant relationship.  
Here, there is neither any allegation that the Simpsons were acting as Papaioannou’s agent in 
their alleged wrongful conduct, nor any factual allegations that could suggest any such agency 
relationship.  The Court therefore concludes that plaintiff may not impose liability on defendant 
Papaioannou in this case on the basis of ratification. 

 
The issue remains whether plaintiff can state a claim that defendant negligently caused 

the Simpsons to enter his property by continuing to renew their tenancy even after knowledge of 
their behavior. 

 
The only authority that plaintiff cites in support of this theory is Madhani v. Cooper (2003) 

106 Cal.App.4th 412.  In Madhani, the plaintiff was a tenant in defendant’s apartment building 
and her assailant was a tenant as well.  After at least six threatening interactions that were 
reported to the defendant landlord, the assailant followed plaintiff into her apartment one day, 
dragged her out by the hair and threw her down a stairwell.   The trial court granted summary 
judgment for the defendant, but the court of appeal reversed.   

 
The court held that plaintiff could sue the landlord for negligence because the criminal 

act of the other tenant was foreseeable and “we do not believe a reasonably thoughtful landlord 
would accept as commonplace the repeated verbal and physical abuse of one tenant by 
another, but would act to put an end to such occurrences.”  (Madhani, supra, 106 Cal.App.4th at 
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416.)  The court went through the factors set forth in Rowland v. Christian (1968) 69 Cal.2d 108, 
112-13.  In addition to the high degree of foreseeability present on the facts, the court 
mentioned the moral blame attached to the landlord’s action, the availability of insurance, and 
the close connection between the landlord’s behavior and the injury.  It also said, “In Donchin v. 
Guerrero [(1995) 34 Cal.App.4th 1832] we held a landlord who knows a tenant harbors a vicious 
dog must order the tenant to get rid of the dog or, if that fails, must evict the tenant. Surely a 
similar rule should apply when it is the tenant herself who has the vicious propensity.”  (Ibid.)  
The Madhani court concluded:  “Weighing all the factors, we conclude the landlords in this case 
had a duty to take reasonable steps to protect Madhani from Moore, a tenant with a known 
proclivity for making verbal and physical assaults on Madhani.” 
 
 Madhani establishes that, where a duty exists, a landlord may be responsible in tort for 
failing to prevent the wrongful actions of others.  However, in Madhani, the plaintiff asserted a 
cause of action for negligence.  Here, the cause of action is instead for trespass, and the duty 
analysis is different.  In a negligence claim, duty is an element of the cause of action.  In 
trespass, it is implicit in the element of the claim that requires proof that the defendant entered 
or caused another to enter the property.  The duty is not to enter, and not to cause another to 
enter, the complaining party’s property.  Failing to prevent the wrongful acts of third parties is 
not necessarily the same thing as causing those third parties to commit those acts.  The former 
is what Madhani discussed concerning a negligence claim; the latter is what is at issue on a 
trespass claim. 
 
 Neither party focuses on the meaning of the language “caused another to enter” in this 
legal context.  Defendant argues he cannot have caused the entry because by statute he is not 
allowed to take the type of preventive action plaintiff would require.  Plaintiff argues that what 
action defendant could take is unknown now because that is determined, in part, by the lease 
and plaintiff does not have the lease yet and therefore cannot plead its terms. 
 
 This analysis is misdirected because it focuses on “caused” as used in the negligence 
sense, where a breach of duty can be a legal “cause” of damage if it is a substantial factor in 
bringing that damage about, even if another party’s negligent or even criminal conduct is also a 
cause.  (See CACI 430, 431, 433.)  But the causation the court is concerned with here is not 
whether defendant caused the damage, but whether he caused the entry.  Neither party has 
cited any authority interpreting what “caused another person to enter” means in the context of 
this element of the claim. 
 

The only source for this language that is mentioned in the “Sources and Authority” 
section of the comments following CACI 2000 is Martin Marietta, 40 Cal.App.4th at 1132.  Martin 
Marietta contains this language, but it is not part of the holding.  The authority cited for it is 
Witkin.  (See 5 Witkin, Summary of California Law (10th Ed. 2005), Torts, § 693, p. 1019.)  
Witkin in turn cites section 158 of the Second Restatement of Torts.  Section 158 says, “One is 
subject to liability to another for trespass . . . if he intentionally (a) enters land in the possession 
of the other, or causes a thing or a third person to do so . . .” (Emphasis added.)  Comment j to 
section 158 states, “If, by any act of his, the actor intentionally causes a third person to enter 
land, he is as fully liable as though he himself enters. Thus, if the actor has commanded or 
requested a third person to enter land in the possession of another, the actor is responsible for 
the third person's entry if it be a trespass. This is an application of the general principle that one 
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who intentionally causes another to do an act is under the same liability as though he himself 
does the act in question. So too, one who by physical duress causes a third person to go upon 
the land of another or who carries the third person there against his will is liable as a trespasser, 
although the third person may not be liable.” 

 
Thus, it appears that there may be liability for causing another person’s entry onto 

property only if the defendant intentionally ordered or forced the other to enter the property.  
California law states in various places that trespass can be based on negligent as well as 
intentional entry by the defendant.  In a third-party entry situation, this might occur (for example) 
if the defendant’s negligent creation of a danger obliged others to enter onto the plaintiff’s 
property to escape the danger.  But plaintiff has not cited any authority which holds that trespass 
can be committed negligently, where the only act of negligence is failing to prevent a third 
party’s entry.  The Complaint alleges that Papaoiannou negligently allowed the Simpsons to 
commit their acts of trespass; but it does not allege that he caused them to do so, in the sense 
relevant to this tort.  Therefore, the Court sustains the demurrer to this cause of action. 

 
 Second Cause of Action, Intentional Trespass:  
 
 The demurrer to this cause of action is sustained.  The complaint has not alleged any 
intentional conduct on the part of defendant Papaioannou that was substantially certain to result 
in trespass by the Simpsons (see CACI 1320), and liability for this intentional tort cannot be 
imposed on the basis of ratification for the reasons stated above. 
 
 Third Cause of Action, Nuisance: 
 
 The demurrer to this cause of action is overruled. 
 
  A landlord is subject to liability for a nuisance created by a tenant if he authorized or 
permitted it of if there is a nuisance on the property when the lease is made or renewed.  (See 
Kalis v. Shattuck (1886) 69 Cal. 593, 600; Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 
507, 511-12 (nonsuit in favor of defendant landlord reversed; landlord can be held liable to child 
living across the street who is bitten by a dog on the rented premises, where the landlord has 
knowledge of a dangerous animal on those premises, the lease is month-to-month, and the 
landlord can therefore abate the nuisance by retaking possession of the premises.) 
 
 In Dennis v. City of Orange (1930) 110 Cal.App. 16, the court said:  “While, ordinarily, an 
owner of property is not liable for injuries to others arising through something done by his 
tenant, there is an exception in the case of conditions upon property which constitute a 
nuisance, in so far as the rights of others are concerned, which conditions, although not 
originally created by the owner, exist upon the leased premises at the time they are demised.”  
The court thus held the landlord could be liable for excavations previously made by the tenant 
where the landlord renewed the lease without abating the nuisance.  “The law is well settled that 
if the tenant creates a nuisance upon the premises during the term, by an unusual or 
extraordinary use thereof, although the landlord cannot be chargeable for the consequences in 
the first instance, yet, if he subsequently renews the lease with the nuisance thereon, he 
becomes chargeable for its continuance.”  (Dennis, supra, 110 Cal.App. at 23 (citing another 
case).) 
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 Further, a nuisance may consist not just of inanimate conditions of property but also of 
activities of animals or people.  “The statutory definition of nuisance appears to be broad 
enough to encompass almost any conceivable type of interference with the enjoyment or use of 
land or property.”  Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 391.  Thus, a neighboring 
landowner might potentially receive normal nuisance remedies of injunction or damages for 
diminution in property value, which damage allegedly result from drug-related activities on 
another's nearby property.  (Martinez v. Pacific Bell (1990) 225 Cal.App.3d 1557, 1568.)  Also, a 
property owner may sue the owner of a neighboring apartment complex because of a nuisance 
created by student-tenants who threw beer cans, rolls of toilet paper, and other trash out of the 
windows.  (See Farmy v. College Housing, Inc. (1975) 48 Cal.App.3d 16; see also Lew v. 
Superior Court (1993) 20 Cal.App.4th 866.) 
 

Fourth Cause of Action, Invasion of Privacy: 
 
The demurrer to this cause of action is sustained for the same reasons as stated above 

regarding the Second Cause of Action.  This cause of action is again an intentional tort.  There 
are no allegations that defendant Papaioannou caused the Simpsons to invade plaintiff’s 
privacy, and the required state of mind cannot be supplied through the doctrine of ratification. 
 
 Fifth Cause of Action, Negligence: 
 

The demurrer to this cause of action is overruled. 
 
“A person who has not created a peril is ordinarily not liable in tort merely for failure to 

take affirmative action to assist or protect another, no matter how great the danger in which the 
other is placed, or how easily he or she could be rescued, unless there is some relationship 
between them that gives rise to a duty to act.”  (6 Witkin, Summary of California Law (10th Ed. 
2005), Torts, § 1038, pp. 332-33.)   A landowner may have the required relationship.  A 
landowner owes certain affirmative duties of care as to conditions or activities on the land, to 
person who come on the land.  (Id., § 1082, p. 405.)  However, those duties normally do not 
extend to persons outside the land, e.g., on adjacent land.  (Id., § 1088, p. 414.) 

 
Plaintiff cites Madhani, supra, in support of his argument that he can state a claim for 

negligence, but that case involved an injury that occurred on the premises, in a common 
stairway under the landlord’s control. 

 
A general demurrer must be overruled if the complaint states a cause of action on any 

legal theory, however, (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 
342) so the court will not stop there but will discuss other potentially relevant authority. 

 
Madhani cites Donchin v. Guerrero (1995) 34 Cal. App. 4th 1832 where, in Madhani’s 

words, the court held that “a landlord who knows a tenant harbors a vicious dog must order the 
tenant to get rid of the dog or, if that fails, must evict the tenant. Surely a similar rule should 
apply when it is the tenant herself who has the vicious propensity.”  (Ibid.)  In Donchin, the injury 
occurred four blocks away from the property.  Thus, Donchin is authority for the proposition that 
a landlord may be liable under appropriate circumstances even for things that occur off the 
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premises if his activities on the premises contribute to their occurrence.  The Donchin court 
stated, “A landowner's liability for a tenant's dog's vicious attack that occurs off the premises is 
determined by the same standards of ordinary care as liability for attacks which occur on the 
premises. Liability will turn on the landowner's ability to prevent the harm. If the dog is taken on 
a leash by its owner, off the premises, prevention of an attack by the dog may be beyond the 
landlord's control. But if the dog escapes the landlord's property because of defects in that 
property, the landlord is liable for the off-site injuries.”   

 
In Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 675-76, liability was 

not precluded by the fact that the plaintiff was in her employer’s own rented unit when she was 
raped, rather than in a common area maintained by the landlord (although it was precluded for 
other reasons).  Further, the case was not decided at the pleading stage.  

 
In Castaneda v. Olsher (2007) 41 Cal.4th 1205, the court said a mobilehome park owner 

could be liable for failing to evict known gang members.  “With regard to eviction [as opposed to 
renting in the first place], we agree that a residential tenant's behavior and known criminal 
associations may, in some circumstances, create such a high level of foreseeable danger to 
others that the landlord is obliged to take measures to remove the tenant from the premises.” 

 
On the basis of these authorities, the court declines to resolve the issue of whether 

defendant Papaioannou owed plaintiff a duty of care on the pleadings.  It thus overrules the 
demurrer and will reevaluate this issue at summary judgment or trial.  What the lease does or 
does not allow defendant to do is not before the court on this demurrer. 

 
Sixth Cause of Action: 
 
The demurrer to this cause of action is sustained. 
 
Plaintiff labels this cause of action as one for “Declaratory Relief”.  However, in 

evaluating a general demurrer, the court ignores labels and focuses on what the cause of action 
actually alleges.  (Larson v. UHS of Rancho Springs, Inc., supra, 230 Cal.App.4th 336, 342), 

 
Here, it appears that this cause of action is actually seeking an injunction in order to 

abate a nuisance or a trespass.  However, this cause of action does not make clear what 
injunctive relief, if any, it seeks as to defendant Papaioannou.  Therefore, the demurrer is 
sustained. 

 
Further, if the cause of action is really for declaratory relief (see Complaint at 10:26-28) it 

is subject to demurrer because the court may sustain a demurrer to a cause of action for 
declaratory relief over a claim that has already ripened into a claim for damages.  (See Travers 
v. Louden (1967) 254 Cal.App.2d 926, 930-31; Roberts v. Los Angeles County Bar Assn. (2003) 
105 Cal.App.4th 604, 618.) 
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14.  TIME:  9:00   CASE#: MSC17-01519 
CASE NAME: HOLT VS. BRENEMAN 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY HOLT OF CALIFORNIA 
* TENTATIVE RULING: * 
 
The unopposed application for right to attach order, and writ of attachment, is granted. 
 
This application, order, and writ apply only to defendant Breneman, Inc.  The individual 
defendant James Breneman has not yet been served, and a corresponding application as to him 
personally is calendared for December 1. 
 
The Court also notes that the Ratto Declaration does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 

  

15.  TIME:  9:00   CASE#: MSL15-02729 
CASE NAME: WELLS FARGO BANK VS. HINOJOSA 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is denied.  The RFAs involved here were served in 
February 2016.  In September 2016, however, plaintiff’s counsel filed a “Notice of Settlement of 
Entire Case”.  That settlement subsumed and terminated any proceedings in the case up to that 
point, including any pending discovery or any alleged failures to respond to discovery.  Nothing 
has been filed since then suggesting that the settlement is not still operative, or requesting that 
this action be reactivated in any form.  Even if such a request to reopen the case were to be 
filed, moreover, if plaintiff wanted any discovery it would have to propound it anew. 
 

 

16.  TIME:  9:01   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
HEARING ON MOTION TO STRIKE ANSWER OF GAMERICA, INC. 
FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
(See also Line 1.) 
 
Plaintiff’s motion to strike Gamerica’s answer is denied. 
 
Plaintiff’s principal argument is that Gamerica, a corporation, has been without counsel for some 
time and hence cannot appear to defend itself in this case, at trial or otherwise, unless it 
engages counsel.  That is true, at this time.  It does not, however, suggest any reason why 
Gamerica’s answer should be stricken.  The answer was properly filed by an attorney at the time 
it was filed.  It remains an operative pleading notwithstanding the subsequent withdrawal of the 
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attorney.  If its answer were stricken, Gamerica would be in default, and (with the proper 
paperwork) plaintiff would no longer have to prove Gamerica’s liability.  But Gamerica is not in 
default, and plaintiff will still bear the burden of proving his case at trial or otherwise, even if the 
opponent is an empty table. 
 
Plaintiff’s request for judicial notice is granted as to Exhibit 9.  That document indicates that 
Gamerica is no longer a corporation in good standing in Nevada, and that it has been dissolved.  
Gamerica’s lack of current good standing in its home state is a matter of no concern to 
California.  As for its dissolution, if the Court took that to mean that no defendant exists, that 
might suggest (if anything) that the lawsuit should be dismissed as moot (at least as against 
Gamerica).  The Court infers, however, that there remain assets in some form that plaintiff 
thinks he can obtain to satisfy a judgment against Gamerica. 
 
Presumably, Gamerica’s formal non-existence means that it is without capacity to engage an 
attorney.  As discussed above, that makes it even more likely that plaintiff will face only an 
empty table as a trial opponent.  But Gamerica’s inability to appear at trial is not a reason why 
plaintiff is entitled to prevail without proving his case.  Moreover, it remains possible that 
perhaps someone else – some form of successor, maybe – might step in on the defense side, 
or that Gamerica may take steps to reinstate itself. 
 
At the CMC on October 31, plaintiff should be prepared to discuss how he intends to proceed 
with this case. 
 
As to items 1-8 in plaintiff’s request for judicial notice, it is technically unnecessary for the Court 
to take judicial notice of documents in the Court’s file.  The Court nevertheless appreciates the 
courtesy of having these documents pulled together for convenient access. 
 

 

17.  TIME:  9:00   CASE#: MSC17-00422 
CASE NAME: JENNIFER K. TOY VS. EMMA CASTELL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY EMMA CARMEN CASTELLONDEPENA 
* TENTATIVE RULING: * 
 
(See also Line 11.) 
 
Defendant Castellondepena demurs to the First Amended Complaint (FAC).  The demurrer is 
sustained without leave to amend as to the Second Cause of Action, for fraud and deceit.  
The Court sustained defendant’s demurrer to this claim in the original Complaint, without leave 
to amend.  It is entirely improper for plaintiff to include it in the FAC.  Moreover, the grounds for 
the prior ruling apply equally well to the present iteration of this claim.  Plaintiff is cautioned that 
she may face sanctions if she continues to ignore the Court’s rulings. 
 
Plaintiff has belatedly filed an opposition, stating that she has proposed to amend once again to 
delete the fraud claim.  Her proposed amendment, however, would not address other problems 
raised as to the FAC. 
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The demurrer is overruled as to the first cause of action (negligence).  This is an alleged two-
car collision between defendant Castellondepena and the other defendant (Brosnan), both as 
drivers and as owners of the vehicles.  Castellondepena does not dispute that the FAC 
adequately alleges that her negligent driving caused the accident. 
 
Plaintiff apparently was not present at the accident.  Her only alleged connection to it is stated in 
FAC ¶ 23:  “Property of Plaintiff, that was contained in [Brosnan’s vehicle], was damaged in the 
[traffic accident].”  That’s pretty vague, but Castellondepena does not attack the FAC for 
vagueness or indefiniteness.  She argues only that plaintiff lacks standing.  The argument is 
defective.  A driver’s duty to drive with reasonable care extends not only to the persons in other 
cars, but to others whose property might be damaged by careless driving, whether or not they 
are present at the accident.  For example, suppose that plaintiff had actually owned the car 
being driven by Brosnan.  It can hardly be denied that in that case, Brosnan would have a cause 
of action for his personal injuries if any, while plaintiff would have a cause of action for damage 
to her vehicle.  Likewise, a negligent driver could be liable to the owner of any non-vehicular 
property (such as a wall or a utility pole) damaged by the collision.  There is no reason why the 
analysis would be any different for property contained within one of the vehicles and damaged 
by the accident. 
 
Defendant Castellondepena is given to November 13 in which to file and serve an answer to the 
FAC (first cause of action only). 
 
Castellondepena also “demurs” to the request for punitive damages in the FAC’s prayer.  
Demurrer is not the appropriate procedure for this.  The same request, however, is addressed in 
her contemporaneous motion to strike (Line 11). 
 
Castellondepena’s request for judicial notice is denied.  No judicial notice is necessary as to 
documents already in the Court’s file for this case. 
 

 

 


